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Junior Barristers Page 
Gordon Wright 


Some forty years after the organization of the Los Angeles Bar 
Association various of its senior members, including the late 


beloved Hubert L. Morrow, recognized the desirability of having 


a committee of the association especially dedicated to the activi- 
ties and work of their younger associates. From this came the 
Junior Barristers Committee, first chairmanned in 1928 by Charles 
E. Beardsley, who is now a member of the Board of Governors 
of the State Bar of California. Dedicated to the stimulation of 
the young lawyers’ interest in the organized Bar activities, the 
Junior Barristers Committee has afforded splendid opportunities 
for the participants in its activities to become acquainted with 
members of the profession and to perform useful tasks of benefit 
both to the association and community. 

The membership of the Junior Barristers is composed of all 
‘male members of the association not over the age of 35 years 
who have been admitted to practice within seven years. Of an 
association membership numbered 2838, some 457 are within the 
classification of Junior Barristers. The committee functions 
through its elected officers and an executive committee presently 
consisting of 15 members appointed by the Chairman. Through- 
out the year, monthly luncheons are held at which entertaining 
and instructive talks by leaders in the profession are given. The 
Junior Barristers lend their help to varied jobs from counting 
ballots for the association to furnishing panel members to the 
committee for the defense of indigent federal prisoners. The 
Junior Barristers’ social program is high-lighted by the Spring 
joint meeting with the Junior Section of the Los Angeles County 
Medical Association, a Summer outing and picnic, and the Winter 
Stag dinner. 











440 Los ANGELES BAR BULLETIN 

It has become the custom for the committee to prepare, in its 
entirety, the September issue of the Los Angeles Bar Bulletin. 
The result of that effort is before you and we hope it will be 
found worthy. To those members of the association within our 
group who have for one reason or another failed to join in our 
activities and functions, the officers of the committee wish to 
extend a most cordial invitation to participate. We believe it 
will prove of value to you and the association. 
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Is the Beneficiary of a Spendthrift 
Retirement Trust a Fox that 
can be Cornered? 


By William J. Hyland* 

Several years ago Mr. Tutt, of Saturday Evening Post fame, 
utilized the principle that spendthrift provisions in a trust were 
invalid as against subsequent creditors of the beneficiary-settlor. 
This principle was utilized in the interests 
of a man who had been defrauded by an- 
other who had no assets except the in- 
come of a trust created by his uncle. See 
Train, “Mr. Tutt Corners a Fox,” Sat- 
urday Evening Post, September 2, 1944 
(Vol. 217, No. 10). Mr. Tutt was able 
to show that the defendant himself gave 
the uncle the money with which to create 
the trust, and that the uncle’s check to the 

William J. Hyland trust was drawn out of the money paid 
by the defendant. The trust was declared invalid against Mr. 
Tutt's attachment. The story contains the following passage (p. 
78): 





“The old man went back to his office, fuming at the 
inequity of a statute which allowed property to be so tied 
up as to be immune from the rights of creditors. Such 
‘spendthrift trusts,’ as they were called, were rightly held 
illegal in England, although allowed in most of the 
United States. He recollected one client of his who 
practically starved to death while his defaulting partner 
lived in luxury at the St. Regis Hotel. A spendthrift 
trust offered a way to beat the law, but wasn’t there some 
way to beat a spendthrift trust ?’’* 

As Mr. Tutt found, a spendthrift trust can be “beat” by show- 
ing that the beneficiary is also the settlor of the trust. Our situa- 
tion is a similar one, for we are concerned with whether the 
beneficiary of a spendthrift retirement trust will be considered a 
settlor of that trust solely because he has furnished services after 
its establishment, and hence within the rule that spendthrift pro- 


*Mr. Hyland received a B.S. degree in Economics from the Wharton School of Finance and 
Commerce, University of Pennsylvania, 1948; and an L.L.B. degree from Harvard University, 
1951. Mr. Hyland is associated with Gibson, Dunn & Crutcher. 

1See Griswold, Spendthrift Trusts (1947) p. 558-9, n. 53. 











442 Los ANGELES Bar BULLETIN 





visions are inoperative against creditors of the beneficiary-settlor. 

The problem is of concern to society as a whole as well as to 
the practicing lawyer, for its solution will determine whether the 
social objective of securing financial independence to the retired 
former employee over the remaining years of his life? can be 
carried out. This is so because a fixed res is necessary to the 
actuarial computations made in determining benefits under a re- 
tirement plan. To effectuate this it is standard draftsmanship to 
provide that the beneficiary’s interest in the retirement trust shall 
not be alienated, either personally or by operation of law. If such 
a provision is effective it will preserve the res intact from the 
claims of the employee’s creditors.* If ineffective, that portion 
of the res allocable to a particular former employee can be gar- 
nished and withdrawn from the trust. This withdrawal removes 
a foundation of the actuarial computations, and will destroy the 
plan unless some provision is made whereby the beneficiary will 
forfeit his interest* in the trust because of the garnishment. While 
this is perhaps desirable from the viewpoint of trust administra- 
tion, it is directly contra to the social purpose inherent in retire- 
ment plans of providing financial independence to the retired 
worker over the remaining years of his life.® 

The context of our problem is a spendthrift pension retirement 
trust where the res is transferred to the trustee by the employer 
and no direct contributions to that res are made by the employee. 
This article does not deal directly with a situation where the em- 
ployee does make direct contributions with the employer, a per- 
haps stronger case for holding the beneficiary a settlor, at least 
to the extent of his direct contributions. Nor is this article di- 
rectly concerned with the situation where a retirement plan is 
established by a group annuity insurance policy where the policy 
provides that the interest of the beneficiary shall not be alienated, 
a situation in the absence of a statute arguably equivalent to a 
spendthrift retirement trust. The context is concerned with that 
portion of the res allocable to the particular employee at and after 
the time of retirement. Prior to retirement the trust indenture 
can validly provide for an accumulation® so as to foreclose creditors 


*See Pension & Welfare Plans, + Industrial & Labor Relations Review 77 (1950). 
3See the heading “Status of the Spendthrift Trust in California.” 
*This may even be of doubtful efficacy. See Scott, Trusts $150.1. 
5See footnote 2. 


®"See Civil Code §724. 
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reaching the beneficiary’s interest in the res until retirement.’ No 
treatment is made of the pension payments accrued or made to 
the beneficiary, for due to the modest amounts involved they would 
normally be exempt from garnishment or attachment as being 
necessary to the beneficiary’s support.* 

A brief discussion of the status of spendthrift trusts in Cali- 
fornia is included below, for unless they can exist in the par- 
ticular jurisdiction our problem is moot. 


Status of the Spendthrift Trust in California 

Spendthrift trusts are authorized in California by $§859 and 
867 of the Civil Code. These sections provide: 

$859. “Where a trust is created to receive the rents 
and profits of real or personal property, and no valid 
direction for accumulation is given, the surplus of such 
rents and profits, beyond the sum that may be necessary 
for the education and support of the person for whose 
benefit the trust is created, is liable to the claims of the 
creditors of such persons, in the same manner as per- 
sonal property which cannot be reached by execution.” 

§867. “The beneficiary of a trust for the receipt of 
the rents and profits of real property, or for the payment 
of an annuity out of such rents and profits, may be re- 
strained from disposing of his interest in such trust, dur- 
ing his life or for a term of years, by the instrument 
creating the trust.” 

It will be noted that under §859 creditors may reach the interest 
of the beneficiary in the proceeds of the trust only in so far as 
‘those proceeds are in excess of the income necessary to support 
the beneficiary and those dependent on him.* Should California 
hold in our context that pension payments constitute deferred 
compensation to the beneficiary, there is the point whether the 
wage exemption statute found in $690.11 Code Civil Procedure 
would supplement the provisions of §859 above. $690.11 provides 
that one-half of the earnings of a judgment debtor shall be exempt 
from execution if received for personal services rendered within 
30 days next preceding the levy. Since the services rendered by 
the beneficiary to obtain the pension payments will have taken 
place over the period of his coverage under that plan, and hence 
more than 30 days past, it is unlikely that $690.11 would be held 

7See Civil Code §859. 

‘See Civil Code §859, Cf., Labor Code §300. 

"See Magner v. Crooks, 139 Cal. 640, 73 Pac. 585 (1903) (also holding that §859 marks 


the limit of creditors’ rights) ; ag ae v. Security-First National Bank, 13 Cal. 2d 1, 87 P. 
2d 830 (1939) (with review of N. Y. cases re “standard of living” rule). 


(Continued on page 463) 
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Initiating Appeals in California 
By Harned Pettus Hoose* 


A young lawyer once conducted a trial in a city several miles 
from his office. At the conclusion of the trial and after judgment 
was rendered, the young man telegraphed his partner: “Justice 
has triumphed.” The older lawyer’s laconic reply by telegram was: 


‘Appeal at once.” 


Appealing at once from an adverse rul- 
ing by a lower tribunal is not only wise 
timing. It is also an ancient and frequently 
practiced custom. Under the laws of Solon 
in Greece, immediate appeals from the 
courts to the councils were permitted in 
certain cases.’ Paul of Tarsus, a man 
trained in the law of his time, promptly 
invoked his right to an “appeal unto 
Caesar” against the adverse ruling of 





Harned Pettus Hoose Festus.” 

In the United States, the right to an appeal is not essential to 
due process.* However, the denial of the right to appeal on the 
part of a specific appellant may be a deprivation of equal protection 
of the laws.* Although in California the fountain head of appellate 
power is the constitution,® the right to appeal in this state is stat- 
utory.® Thus, for example, by statute the judgment and orders of 
a lower court in contempt cases are not appealable.* Nor is an 
order giving a special administrator the power of a general ad- 
ministrator.® 

California attorneys, as a group, are prolific appellants. They 
require the services of a state Supreme Court of seven justices who 


handled a total of 1,005 appellate and original matters in 1951.' 
Moreover, twenty-one additional appellate justices sit in the various 


*The author, who received both undergraduate and law degrees at U. S. C., was law clerk 
to Justice Douglas L. Edmonds of the Supreme Court of California for eighteen months in 
1949-50; during the summer of 1952, he was Lecturer in appellate practice and procedure at 
the School of Law, U. S. C., in the evening advanced professional graduate program for 
attorneys; he has been associated with O’ Melveny and Myers since 1950. 

‘Plutarch Parallel os. The Laws of Solon (c. A. D. 100). 

"Holy B ible, Acts 25. 11. 

*Reetz v. Michigan (1903, 188 U. S. 505, 508; 47 L. Ed. 563; 23 S. Ct. 390. 

‘Cochran v. Kansas (1942), 316 U. S. 255, 257; 86 L. Ed. 1453; 62 S. Ct. 1068. 

People wv. Jordan (1884), 65 Cal. 644, 648; bs P, 683. 

*United States v. Berg (1927 ), 202 Cal. 10 ; 258 P. 942. 

7Section 1222, Code of Civil Procedure. 

*Section 465, Probate Code. 

°Cal. Const., Art. VI, Sec. 2; Judicial Council Report (1951). 














SEPTEMBER, 1952 445 


District Courts of Appeal,’® where they rule on a commensurate 
number of appeals. The printed reports of Supreme Court and Dis- 
trict Courts of Appeal decisions are increasing rapidly. It is quite 
apparent that California lawyers are very appealing persons. 

With so much appellate activity in California, it may be worth- 
while to examine the procedure of initiating appeals in this state. 
In view of space limitations, this article is confined to questions 
related to parties entitled to appeal ; appealable judgments, decrees 
and orders; supersedeas and stays of execution pending appeal ; 
and the filing of an appeal. 

1. Parties Entitled to Appeal 

Perhaps the first step in appealing is the question of the appel- 
lant’s competency to appeal. The appellant must be a party to the 
record. The fact that an individual is a member of a class in a 
representative suit does not thereby render him a party to the 
record.** However, such a person whose rights are injuriously 
affected by an appealable order may become a party to the record 
by timely motion to set aside the order. If the motion is denied, the 
moving party may appeal from the order of denial.'* 

Moreover, the appellant must have been “aggrieved” by the 
judgment or order from which he appeals.’* For example, a person 
is not aggrieved where his own motion for judgment on the ele? 
ings has been granted. Therefore, he cannot appeal from the order." 
However, the appellant is aggrieved when his own motion for new 
trial is granted on but one of several pene: ‘gn by him. He 

can appeal from the order granting the motion.’ 

In the event of the death of a client having a right to cipal his 
attorney may appeal at any time before appointment of the client’s 
executor or administrator.*® 

The procedure to be followed before the appellate courts in sub- 
stituting parties and attorneys pending an appeal is set forth in 
Rule 48, Rules on Appeal. The importance of this Rule has been 
emphasized in a case in which an appellant died pending appeal.*” 


_2. Appealable Judgments, Decrees and Orders 


Before the litigant is entitled to appeal, the judgment must be 


Cal. Const., Art. VI, Sec. 4a; Cal. Stats. 1929, Chapter 691; Sec. 61.1, Code of Civil 
Procedure. 

NE ggert v. Pacific Savings & Loan Co. (1942), 20 Cal. 2d 199, 201; 124 P. 2d 815. 

2D uckenback v. Laer (1923), 190 Cal. 395; 212 P. 918. 

13Sec, 938, Code of Civil Procedure. 

“4Colung Oil Co. v. Russell (1950), 100 Cal. App. 2d 200, 204; 223 P. 2d 305. 

Spencer v. Nelson (1947), 30 -. 2d 162, 164; 180 P. 2d 886. 

Sec, 941, Code of Civil Procedur 

Wilson v. Wilson (1950), 96 Cal, App. 2d 589, 597; 215 P. 2d 939. 
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ee Soamneeere 


Continuing their established practice, the Junior Barristers this 
year invited the newer members of the Bar to participate in a 
legal writing contest. This year’s winning article, which appears 
on page 441 was written by William J. Hyland. The articles by 
Harned Pettus Hoose and Richard B. Newton also appearing in 
this issue received honorable mention. Judges for the contest were 
Judge Allen W. Ashburn of the Superior Court, Stevens Fargo, 
and Chester I. Lappen. The editor of this year’s Junior Barrister 
Edition is happy at this time to publish the following letter from 
Judge Ashburn in connection with the contest. 


Chambers of 
THE SUPERIOR COURT 
Los Angeles 12, California 
Allen W. Ashburn, Judge 
August 22, 1952 
Dear Mr. Wolford: 

Although my contacts with the Junior Barristers have been 
infrequent in recent years, I have carried with me, since the time 
that I was working with them as an officer of the Association, a 
genuine interest in the organization and its members. 

The essays submitted in the recent contest were of such excel- 
lence of thought and expression that it occurred to me to be well 
worth while to add an additional incentive to these contests. Ac- 
cordingly, I am enclosing my check payable to the winner for 
this year—William J. Hyland. 

It is my intention to give to the winner of each such contest a 
like prize of $100 so long as I remain on the bench. You and your 
successor Chairmen are authorized to announce this fact to the 
Junior Barristers in advance of each successive essay competition. 

Sincerely yours, 


/s/ A. W. ASHBURN 





final.'* The formula usually applied is that a judgment is final when 
no issue is left for further consideration except the question of 
compliance or non-compliance with the judgment. When issues 
remain to be considered, no appeal lies because no final judgment 
exists.1° Thus where an accounting remains to be effected, the 


Sec. 963(1), Code of Civil Procedure. 
Wilson v. Wilson, supra, note 17; George v. Bekins Van @ Storage Co. (1948), 83 Cal. 














SEPTEMBER, 1952 447 


judgment is not final.*° However, portions of a judgment may be 
severable. One or more of such severable parts may be final and 
appealable.*? 

While a “final judgment” clearly is appealable,”* more difficulty 
may be met in deciding whether an order is appealable. An order 
is defined in Section 1003 of the Code of Civil Procedure, as 
follows: 

“Every direction of a court or judge, made or entered in 
writing, and not included in a judgment, is denominated 
an order. An application for an order is a motion.” 


The failure to recognize an appealable order as such may result 
in an unnoticed commencement of the time to file a notice of appeal 
from the appealable order. This often leads to a fatally late 
notice of appeal erroneously based by appellant upon a meaningless 
formal judgment entered long after the appealable order and pur- 
porting to effectuate such order.** 


A number of the more common appealable orders are listed in 
Sections 963(2), 963(3) and 963(4) of the Code of Civil Pro- 
cedure. Appealable orders in probate and guardianship matters are 
set forth in Sections 1240 and 1630 of the Probate Code. There are 
several other code provisions which make certain judgments and 
orders appealable.** Professor McBaine has compiled some very 


helpful material relating to appealable and non-appealable orders.”° 

A portion of Section 963(2) which is the basis frequently for the 
appealability of an order is the provision that “An appeal may be 
taken from a superior court .. . from any special order made after 
final judgment.” To be appealable under that provision, the special 
order made after final judgment must “affect the final judgment 
or bear some relationship to it.’”*® For example, an order of the 
trial court for substitution of a party after judgment is appealable 
under Section 963(2) as a special order made after final judg- 
ment.?7 On the other hand, an order denying a motion to vacate 


App. 2d 478, 480-481; 189 P. 2d 301. 

Wilson v. Wilson, supra, note 17. 

214 merican Enterprises, Inc. v. Van Winkle (1952), 39 A. C. 216, 222; .........- P. 2d. 

2Sec. 963(1), Code of Civil Procedure. 

Costa v. Regents of University of California (1951), 103 Cal. App. 2d 491; 229 P. 2d 
867. 

*4See footnote 28 on p. 6. 

*McBaine, California Trial and Appellate Practice (West Pub. Co. 1950), 264-272 (non- 
appealable orders) ; 272-282 (appealable orders). 
a v. Southern Cal. Freight Lines (1947), 78 Cal. App. 2d 417, 419-420; 177 P. 2d 

6. 

"Erickson v. Boothe (1949), 90 Cal. App. 2d 457, 460; 203 P. 2d 122. 


(Continued on page 471) 
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The Doctrine of Trial Court Sovereignty 


By Richard B. Newton* 


“Let me find the facts . . ., and I care little who lays down 
the general principles.””. So spoke Chief Justice Hughes in his 
fear of unscrupulous administrative officials.1 The Chief Justice 
might well have directed his remarks also 
to that policy of appellate practice which 
renders the character of finality to the 
determinations of fact by our honest and 
conscientious, yet none the less fallible, 
trial judges. In support of this policy our 
appellate courts state that it is not their 
duty to ascertain that the facts found by 
the trial judge have been rightly deter- 





mined, but only to assure that they have 
Richard B. Newton been determined in accordance with 
certain procedural standards and upon a correct understanding 
of the substantive law. This finality of decision is what some 
legal scholars have aptly termed the doctrine of the “sovereignty 
of the trial court.”* When translated into actual practice this 
doctrine often makes a trial court sitting without a jury the final 
arbiter of that key point of most law suits—the disputed question 
of fact. Hence, the purpose here is to analyze the doctrine’s his- 
torical development as well as its reasons for existence and to 
evaluate its present effect upon the complete administration of 
justice. 
Trial court sovereignty has found its fullest, and perhaps most 
unwarranted, development in its application to decisions from 
court trials based upon disputed evidence. On review, the trial 
by jury always has been closely protected by traditional statutory 
and constitutional limitations which exist outside and independent 
of the appellate court system for the purpose of preserving the 
sanctity of the jury verdict.’ Consequently, the finality given the 
“®Mr. Newton received his A.B. and L.L.B. degrees in 1942 and 1944 from the Univ = 
of Southern California. A Phi Beta Kappa and Order of the Coif, he was editor-in-chief of 
the Southern California Law Review. Mr. Newton is now engaged in private practice. 
1Address before the Federal Bar Association in 1931. Quoted in The New York Times, Feb. 
1931, p. 18. Also referred to in U. 8. v. Forness (C. C, A. 2nd 1942) 125 Fed. (2d) 928 at 
~ * Frank, Courts on Trial, (1949) p. 32, where the origin of the term is ascribed to 
Tourtoulon. See also Tourtoulon, Philosophy in the Development of the Law, (1922). 


3Calif. Const., Art. I, Sec. 7; Calif. Code Civ. Proc. Sec. 592; U. S. Const., Amend. VI and 
VII. See infra, note 64, where the Supreme Court recognizes these limitations, 
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findings of a court, which are not. governed by these limitations, 
has been fostered from within the appellate court system itself. 
Also, trial court sovereignty has a most far reaching influence 
where conflicting evidence is presented before the court sitting 
without a jury. Where there is no evidence at all to support the 
findings, their sufficiency on appeal becomes a question of law, 
the review of which is traditionally an appellate court function.* 

Any analysis of the scope of the review of findings of fact is 
clouded at the outset by problems of definition. What may be 
labeled “findings of fact” often cover a multitude of evidentiary 
facts ultimate facts or conclusions of law without necessarily de- 
fining them or even differentiating one from the other. As the 
United States Supreme Court has stated,®> to the extent that the 
findings represent either pure or mixed conclusions of law, they 
should be treated as subject to review on appeal the same as any 
other lower court ruling on the law. This presents the problem 
of what is a question of law and what is a question of fact; and 
of how a combined question of law and fact should be treated on 
appeal. For the limited purpose of our present considerations it 
is sufficient to state that in California, contrary to the Federal 
Courts, the mixed question of law and fact is more often treated 
as purely a peaien of fact.® 

‘San Diego T. & S. Bank v. San Diego County, (1940) 16 Cal. (2d) 142 at 153, 105 Pac. 
(2d) 94, 133 A. R. 416. 

“Baumgartner v. United States, 322 U. S. 665, 64 S. Ct. 1240, 88 L. Ed. 1525 (1944). 
At page 671 the Court, through Justice Frankfurter, states: ‘““Though labeled ‘findings of 
fact’ it may involve the very basis on which judgment of fallible evidence is to be made. 
Thus, the conclusion that may appropriately be drawn from the whole mass of evidence is not 
always the ascertainment of the kind of ‘fact’ that precludes consideration by this court. 

*Estate of Weed, (1898) 120 Cal. 634 at 638, 53 Pac. 30; Quinn v. Nevills, (1907) 7 Cal. 


App. 231 at 232, 93 Pac. 1056. For contra Federal rule see Stern, Review ‘of Findings of 
Administrators, Judges and Juries, (1944) 58 Harv. L. Rev. 70 at 117, n. 205. 
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Trial court sovereignty has reached its present position because 
of certain historical peculiarities. It is true that at early common 
law the trial by jury was regarded as “The Glory of the English 
Law,’ and that the trial by court was regarded as a “venerable 
and transformed relic of the middle ages.”* It is likewise true 
that notwithstanding this disparity of position between the two 
systems, it represents one of the basic historical reasons why find- 
ings of fact are granted today much the same immunity from 
review as the jury verdict. Historically, in actions at law, nearly 
all actions were tried before a jury. In order to protect the jury 
verdict there was no appeal as such—only the writ of error which 
attacked the external process by which the verdict was reached.® 
As the trial by court became almost extinct’® the review of factual 
determinations became standardized in its application to the jury 
verdict only. Later, when the practice of waiving the jury became 
prevalent, it was considered that the court was sitting as a jury, 
and that its findings should consequently enjoy the same position 
on appeal as the jury verdict."' The effect of the review of the 
common law verdict on an appeal from the court trial is apparent 
in one of the first expressions of the California Supreme Court 
on the subject. In the case of Vogan v. Barrier,’* the court stated : 

“The case throughout presents nothing but questions 
of fact, which it is the peculiar province of juries to 
pronounce upon. The court below sitting as a jury has 
so pronounced, and we see no sufficient reason to dis- 
turb its judgment.” 

This condensed statement of several centuries of development 
serves to establish that in so far as the scope of review is con- 
cerned, our common law system has never recognized any essen- 
tial difference between the fact finding process as administered 
before a jury and that process as administered before the court 
sitting without a jury. 

The common law method of dealing with findings on review 
might well have crystallized into a permanent pattern for all types 
of non jury cases had it not been for the opposite position taken 
~ ‘TJones, Blackstone’s Commentaries, (1916) Book III, Sec. 513, p. 392, where in referring 
to the jury trial it is stated: “. . . and renders perfect that most excellent method of decision 
which is the glory of the English law.” 

Thayer, A Preliminary Treatise on Evidence, (1898) p. 17. 

See infra, note 16, whose the Writ of Error is explained as being derived from the Writ 
. optlinck and Maitland, History of English Law, (2nd ed. 1909) Vol. II, p. 641. 

"Moore's Federal Practice (1938), Sec. 52.01, p. 3117; Pound, Appellate Procedure in Civil 
Cases, (1941) p. 300, n. 3. 


12(1851) 1 Cal. 186 at 187; see also, U. S. v. Adams, (1867) 1 Wall. 101 at 112, 18 L. Ed. 
792; Estate of Bristol, (1943) 23 Cal. (2d) 221 at 223, 143 Pac. (2d) 689. 
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by the Equity and Admiralty courts. The early chancery practice 
was to take evidence in written form consisting of documents, 
affidavits or depositions. There was usually no oral testimony.'* 
On appeal the chancellor’s findings were reviewable both as to the 
weight of the supporting evidence and the sufficiency thereof. 
The documents went up on appeal and the reviewing court could 
read and understand the written evidence as well as the trial judge. 
When contrasted with the common law oral method, it at once 
becomes apparent how this rather technical difference in practice 
has had such a profound effect upon the scope of present day 
appeals. When ultimately, the equity and law systems were 
merged, there were two reasons why the law system won out for 
the most part. First, the practice of restricting its considerations 
to questions of law had become so universally accepted by appel- 
late courts; and second, equity had adopted the oral method in 
place of the documentary system, thus placing the chancellor in 
the same advantageous position as the judge at law. However, 
the equity treatment of facts on appeal has had a lasting effect 
upon the thinking of some appellate courts." 

The contention that trial court sovereignty is but a vestige of 
early common law procedural rigidity finds further support from 
an examination of the ancient writ of error.’* Having had its 
origin in the writ of “attaint’’ as an attack upon the jury,’ the 
writ of error was essentially a quasi criminal action brought anew 
to try the trial judge.7 The writ itself constituted the list of 
charges against the judge. Within the confines of this system the 
idea of a review of the lower court’s proceedings on its merits 
was completely unknown. As Holdsworth points out,’® this con- 
cept of commencing a new action whereby only the “process” of 
the lower court was reviewed has exerted a continuing influence 
upon the subsequent development of appellate practice. It follows 
that the presumption in favor of the findings which exists today 
seems in a large degree to be merely an extension of the benefit 
of the doubt given to the trial judge when he was attacked as an 
individual by the writ of error. 





Daniell, Chancery Practice (4th Ed. 1867), 1366-1369; Griswold, Narrative Record in 
Federal Equity Appeals, (1929) 42 Harv. L. Rev. 483 at 486. 

MSee Doe v. Vallejo, (1866) 29 Cal. 385 at 390 where the court discusses the equity system. 
See also case cited at footnote 62, infra. 

Jones, Blackstone’s Commentaries, (1916) Book III, Sec. 530, p. 406. 

16Pollock and Maitland, History of English Law, (2nd ed. 1909) Vol. ii, p. 665, where the 
process of “‘attaint’’ is explained. 

Sunderland, Improvement in Appellate Procedure, (1941) 23 Jour. of Am. Jud. Soc. 79, 


at p. 81. 
1%Holdesworth, History of English Law, (6th ed. 1938) Vol. 1, p. 214. 
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Of additional historical significance is the fact that the common 
law court lacked a reporting system as a method of transmitting 
testimony from the trial court to the reviewing tribunal. As a 
result there was no record of evidence to be examined, but only 
a sketchy report of the trial proceedings in the form of a judg- 
ment roll.'® 

But these historical reasons do not adequately explain the doc- 
trine’s present dominant position. To do so it must be remembered 
that trial court sovereignty was neither originated nor developed 
by the legislatures or by the trial courts themselves. The doctrine 
is rather an island in the sea of judicial practice, built up by the 
continual and persistent withdrawal of appellate court activity in 
the field of fact finding. Reviewing courts with increasing unani- 
mity has drawn a clear line between their office as judges of the 
law and the office of trial courts as judges of the facts. Our 
appellate courts are keenly aware of the fact that the trial judge 
~ Blume, Review of Facts in Non Jury Cases, (1936) 20 Jour. of Am. Jud. Soc., 68 at p. 71. 
As to the change of attitude reflected by the use of a transcript, see Gunn v. Union Railroad 
Co., (1901) 23 R. I. 289 at 300, 49 Atl. 999. ‘The court stated: “In this way all of the 


judges have equal opportunities of judging the evidence and are not dependent upon the 
prejudices or peculiarities of any one man.” 
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was at the scene of the trial and they were not. As a result, 
numerous decisions in California and elsewhere repeat that fa- 
miliar language which gives particular credence to the trial judge’s 
findings because he alone observed the witnesses, their conduct, 
manner and demeanor and he alone, therefore, can accurately 
discern and evaluate the probative or convincing force of their 
The statement of this reasoning, in its numerous 
variations, has manifested itself in some of the most eloquent 
passages to be found in judicial opinions.* None the less, if this 
were the only or primary reason for the doctrine, we would as- 


20 


testimony. 


sume that in those situations wherein the trial court is in no better 
position that the. appellate court to make these vital observations, 
the rule would not apply. Thus, it would not be applicable where 


the evidence is presented to the trial court through depositions,” 
written documents,”* upon affidavits** or where the trial court’s 
decision is not made by the same judge that actually heard the 


202 McKinney's New California Digest, “ Copedt and Error” Sec. 1277, p. 881; Richey v. 
Butler, (1919) 40 Cal. App. 314 at 318, 180 Pac. 

"Yutterman v. Sternberg, (C. C. A. 8th 1936) Se Fed. (2d) 321 at 324, also 111 A. L. R. 
py at 741; Owens v. Owens, (1925) 20 Ohio App. 518 at 521; Boyd vw. Boyd, (1930) 252 

Y. 422 at 429, 169 N. E. 63 52. 

Magen of W. oolsey, (1932) 128 Cal. App. 391 at 396, 17 Pac. (2d Ry 

2Serviss v. Jones, (1933) 133 Cal. App 640 at 643, 24 Pac. isi 

4Mann v. Pacific Greyhound Lines, (1949) 92 Cal. App (2d) 
105. 


439. at 444, 207 Pac. (2d) 
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evidence.*> However, this does not obtain,”® although for a num- 
ber of years California appellate courts did evaluate the evidence 
in some of these cases.?* In this regard, the California decisions 
differ from some authorities in other jurisdictions.** Conse- 
quently, the ability of the trial judge to observe the witnesses can 
not stand as the true reason for the doctrine because it is applied 
with the same force where there are no witnesses to be observed. 
Another reason often expressed by appellate courts is that they 
lack “power” or “jurisdiction” to examine or weigh the evidence 
on appeal. Thus, in the case of Humbolt Savings etc. v. Dowd,*® 
the court stated: © 
“The court, by its findings, gave credence to the evi- 
dence of the sister, Mrs. Dowd. We have no power nor 
inclination to interfere with the finding on such conflict 
of testimony.” 
However, this reason can not stand as the foundation for the 
doctrine, because our reviewing courts do assume such power 
when they find it appropriate to do so. When the appellate court 


determines if there is “substantial evidence” to support the find- 
ings it is examining and weighing the evidence, though perhaps 
for a limited purpose. That the appellate court has such power 
for all purposes is most convincingly established by noting in- 
stances where it has performed this very function. In an unusual 
involving the same facts reached the Cali- 
fornia Supreme Court after two different trial courts had made 
diametrically opposed findings on the issue of negligence. Both 


30 


situation, two cases 


judgments were affirmed by different District Courts of Appeal. 
The Supreme Court, after announcing that to allow both decisions 
to stand would be “anomalous,” then proceeded to weigh the evi- 
dence and reverse one decision on the ground that the preponder- 
ance of evidence showed the defendant to be negligent. In other 
California cases where the reviewing court has disagreed with 


Knox v. Moses, (1894) 104 Cal. 502 at 504, 38 Pac. 318; Tupman v. Haberkern, (1929) 
208 Cal. 256 at 262, 280 Pac. 970. 

*Reay v. Butler, (1892) 95 Cal. 206 at 215, 30 Pac. 208. However, this case says that the 
court will look more closely at documentary evidence. 2 McKinney’s New California Digest, 
“Appeal and Error’’ Sec. 1288, p. 892. 

Wilson v. Cross Co., (1867) 33 Cal. 60 at 69; Lander v. Beers, (1874) 48 Cal. 546 at 
547. 

Record v. Ellis, (1916) 97 Kan. 754, 156 Pac. 712 at 714, L. R. A. 1916 E, 654. See note 
64, infra. 

29137 Cal. 408 at 413, 70 Pac. 274 (1902). See also Ripperdan v. Weldy, (1906) 149 Cal. 
667 at 670, 87 Pac. 276; Estate of Bristol, note 12, supra. 

*Inyo Chemical Company v. City of Los Angeles, (1936) 5 Cal. 


} d) 525, 55 Pac. (2d) 
850; Southern Pacific Company v. City of Los Angeles, (1936) 5 Cal. 


t 
d) 545 at 548, 55 Pac. 
e Appellate Court to 


? 
2 


( 

( 
(2d) 847. The latter case reversed the lower court. See The Power of th 
Review the Evidence, (1936) 24 Cal. L. Rev. 733. 
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the “weight” placed upon or the “inferences” drawn from certain 
evidence, there has been a reversal.*t Having so acted in these 
situations, there is no reason to believe that our appellate courts 
do not have this “power” in any situation if they desire to so exer- 
cise it. 

Perhaps the best explanation of the present unquestioned ac- 
ceptance of the doctrine is a practical one; namely, the value of 
separating the functions of trial courts from those of reviewing 
courts. While truth in a philosophical sense may be an absolute,** 
the process of judging the truth is relative because it calls for the 
application of subjective standards which are peculiar to each 
trier of fact. Having no standard by which to measure the finding 
of fact, a complete review would mean an application and substi- 
tution of the subjective standards of the reviewing court, or in 
effect a trial de novo.** Because the trial court is closest to the 





3Isenberg v. California Emp. Stab. Com., (1947) 30 Cal. (2d) 34 at 40, 180 Pac. (2d) 11; 
Kirk v. Culley, (1927) 202 Cal. 501 at 509, 261 Pac. 994. See quotation from Raker wv. 
Bucher, infra, note 49. In Dunaway v. Anderson (1913) 22 Cal. App. 691 at 694, 136 Pac. 
309, the court states that it is not a question of the existence of such power, but of whether 
the court should exercise it. 

“Boas, An Analysis of Certain Theories of Truth, (1921) Vol. 2, No. 6, pp. 187-290 at 
239, University of California Publications in Philosophy. 

3The term ‘‘de novo’’ is not used in the sense of taking new evidence, but as a complete 


re-examination of the evidence and the exercise of an independent judgment thereon. 
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“fact giving” process the appellate court says in effect that even 
though it may disagree with the findings, it will not attempt to 
probe or disturb the subjective impressions locked in the recesses 
of the trial judge’s mind. Another practical explanation is that 
the reviewing courts, already straining under an ever increasing 
burden of work, must restrict their considerations to questions of 
law which can be readily gleaned from the record and held up to 
set standards. 

In California the reign of the trial court in its domain of fact 
finding is well protected by a foreboding moat of precedent. The 
many pages of decisions which appear in our digests prompt one 
to speculate as to how many more actions have been abandoned 
at the trial level in view of the inevitable fate on appeal. With- 
out attempting to classify the numerous expressions of the rule 
contained in these reports, our appellate courts state that their 
duty begins and ends with the inquiry as to whether there is 
sufficient evidence in support of the findings to create a “conflict.” 
If such evidence is found, as it almost always is, there is nothing 
further for the court to consider.** If such evidence is not found, 
and is not subject to different inferences,® the findings on appeal 
present a question of law and are considered the same as any other 
question of law.*’ As to the exact degree of evidence required to 
create a “conflict,” the courts in California have applied a sliding 
scale. A finding will not be disturbed where it is supported by 
9938 


‘ 


“clear and substantial evidence,”** “ample evidence,’’*® “substan- 


tial evidence,’*’ “sufficient evidence,”*' “any reasonable amount 


of evidence,”** “competent evidence,”** “some evidence,”** “slight 
evidence,’*® “any evidence”*® or “evidence which is not on its 


face or inherently improbable.”*? The only apparent limitation is 
that the evidence in support of the finding which creates the con- 


~ ¥T he rule applies even though the appellate court may - of the opinion that the weight of 
evidence is against the finding. Anglo American Land Co. Heine, (1921) 52 Cal. App. 472 
at 473, 198 Pac. 1009; Leawis v. Covillaud, (1862) 21 Cal. *i78 at 190. 

S Davis v. Angelo, (1908) 8 Cal. App. 305 at 307, 96 Pac. 909. 

See note 50, infra. 

San Diego Trust and Savings Bank v. San Diego County, (1940) 16 Cal. (2d) 142 at 153, 
105 Pac. (2d) 94; Sianton & Sons v. Los Angeles County, (1947) 78 Cal. App. (2d) 181 at 
193, 177 Pac. (2d) 804. 

8 Wolf v. Gall, (1917) 176 Cal. 787 at 792, 169 Pac. 1017. 

Fleming v. Fle ming, (1939) 33 Cal. App. (2d) 342 at 345, 91 Pac. (2d) 602. 

“This test is most commonly stated in the recent cases. Cate v. Ceriain-Teed Products, 
(1943) 23 Cal. (2d) 444 at 448, 114 Pac. (2d) 335. 

"Hooper v. Stone, (1921) 54 Cal. App. 668 at 672, 202 Pac. (2d) 485. 

“McCarthy v. McColgan, (1929) 99 Cal. App. 492 at 498, 278 Pac. 918. 

a wv. Security-First National Bank, (1940) 37 Cal. App. (2d) 674 at 676, 99 Pac. 
(2d) 1102. 

“Spargur v. Heard, (1891) 90 Cal. 220 at 221, 27 Pac. 197. 

“Carega v. Moore, (1925) 70 Cal. App. 614 at 621, ae 4 —- 121. 
“Wallace v. Sisson, (1896) 114 Cal. 42 at 46, 45 Pac. 

“Pierce v. Pierce, (1943) 61 Cal. App. (2d) 694 at 707, “rr Pac. (2d) 948. 
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flict, must be of a “substantial character”** so as to present a fair 
and reasonable ground for difference of opinion. 

In view of the “some evidence,” “slight evidence” and “any 
evidence” tests above mentioned, does the “substantial character’ 
requirement really have any meaning in a case in which the appel- 
late court otherwise wants to sustain the finding? Taken at its 
literal meaning, anything less than “some,” “slight” or “any” 


evidence is “no” evidence, not evidence of a 


“cc 


substantial char- 
Thus, the only alternatives are some evidence, be it ever 


9949 


acter. 
so slight, and no evidence at all—thus presenting a question of law. 

Even when there is no conflict in the evidence, but conflicting 
inferences may be drawn therefrom, the finding must be sus- 
tained. 
the evidence, any inferences drawn therefrom present questions 


50 


However, it would seem that if there is no conflict in 


of law and should be subject to examination on appeal as such. 
This reasoning was apparently adopted in at least one California 
case in support of a decision reversing the lower court.*' 

So great is the fact weighing and determining power granted 
to the trial court that the rule applies with equal force in that class 
of cases which for reasons of public policy require the proponent 
to carry the additional burden of “clear and convincing” proof. 
The appellate courts leave the enforcement of this test exclusively 


“ 


to the trial court. Even here if there is “substantial evidence’ to 


support the findings they are not open to review on appeal.®? Some 
students of the subject have concluded that by requiring only 
substantial evidence to support the finding the appellate courts 
have delegated away their duty of enforcing the “clear and con- 
vincing”’ requirement.** 

California reviewing courts have not paid heed to what may 


SHerbert v. Lankershim, (1937) 9 Cal. (2d) 409 at 471, 71 Pac. (2d) 220. See also Christo- 
pher v. City of Los Angeles, (1936) 13 Cal. App. (2d) 118 at 120, 56 Pac. (2d) 539, and the 
quotation from Raker v. Bucher, note 49, infra. This rule is most often expressed where it is 
claimed that the ev idence supporting the findings i is inherently improbable. 

“But, that a mere “‘scintilla’’ of evidence is not sufficient see Ocean Accident @ Guarantee 
Corp. v. Tucker, (1922) 56 Cal. App. 460 at 461, 205 Pac. 709. In John E. Raker v. John 
Bucher, (1893) 100 Cal. 214 at 221, 34 Pac. 654, the court states a rule contrary to that 
presently enforced as follows: ‘‘. . . we have only to remark that the rule . .. is not that a 
finding will be sustained wherever there is any evidence however slight, tending to prove a 
fact found, but it is more correctly stated as follows: A finding though against the apparent 
weight of evidence, will not be disturbed if there is a substantial conflict of evidence as to 
the fact found.’ 

Hales v. Snowden, (1937) 19 Cal. App. (2d) 366 at 372, 65 Pac. (2d) 847. 

"Wsenberg wv. California Emp. Stab. Com. (1947) 30 Cal. (2d) 34, 180 Pac. (2d) 11, cited 
supra, note 31. The court never clearly states whether it is reversing a decision of fact or one 
of law. _ Scope of Review of Judgment on Appeal from Trial Court, (1948) 36 Cal. 
Rev. 11 

Sh . v. Averill, (1943) 22 Cal. (2d) 808 at 815, 141 Pac. (2d) 732. 

58See, Bennett, Evidence, Clear and Convincing Proof, (1944) 32 Cal. L. Rev., pp. 74-79. 
The author concludes that the Stromerson case virtually does away with the “clear and 
convincing”’ rule. 
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be termed an invitation if not a command to abandon trial court 
sovereignty. In 1926, Section 434 of Article VI of the California 
Constitution was adopted. Pursuant thereto, Section 956a of the 
Code of Civil Procedure was enacted. This Section provided in 
effect that the appellate courts in non-jury cases “may make find- 
ings of fact contrary to or in addition to those made by the trial 
court.” Such findings could be based upon “the evidence adduced 
before the trial court,’ or upon additional evidence taken by the 
appellate court. It was concluded by some that because the appel- 
late courts could make “contrary” findings they were directed to 
re-weigh the evidence. The leading case of Tupman v. Haber- 
kern,** put a halt to such thinking by holding that this Section 
was designed only to expedite cases where the lower court failed 
to make a finding on a material issue without sending it back to 
the trial court or to otherwise assist in the affirmance of the judg- 
ment. 

Indicative of the tenacity with which appellate courts cling to 
trial court sovereignty is the treatment of similar statutes in other 
states. At least fourteen states have enacted statutes at some time 
in their history which either permit or direct the re-weighing of 
evidence on appeal.°° Except to the extent that they attempt to 
confer original jurisdiction upon appellate courts or infringe upon 
the right to a jury trial, these statutes have been generally held 
constitutional.®* Nevertheless, they have met with strong resist- 
ance. In the Wisconsin case of Snyder v. Wright,>" where the 
court was “empowered” by statute to review the question of fact, 
grave doubts as to the wisdom of this disturbing law were ex- 
pressed. Even so, the court reluctantly performed its duty and 
proceeded to reverse the lower court by finding a preponderance 
of evidence in favor of the appellant. In Indiana the Supreme 
Court stated in substance :°* “The Legislature cannot break down 
rules of this court for conducting its official business.” In Con- 





54208 Cal. 256, 280 Pac. 970 (1929). 

The following states have had statutes or constitutional provisions —— the scope of 
the review of facts. Alabama, (Acts 1896-97, ¢ $30, Sec. 12) ; Arkansas, (Sec. 21, Act of Feb. 
15, 1921); Connecticut, (Pub. Acts 1893, Sec. : Florida, (Chap. 7841, Acts 1919). Illinois, 
(Sec. 120 Practice Act); Indiana, (Acts 1903, . 341, c. 193 Sec. 8); Kansas, (Sec. 11, Chap. 
124, laws 1869); Montana, (C. C. P. Sec. 21, applies to Equity cases); Nevada, (Stats. 
1893 p. 88), North Dakota, (Ch. 82 Laws 1893); Oregon, (Laws 1911, p. 7) ; South Carolina, 
(Const. 1868, Art. IV, Sec. 4); Washington, (see note 61 infra,); Wisconsin, (Sec. 120 
Practice Act, later held unconstitutional in so far as it affected jury verdicts. ). 

% 4uditor v. A. T. &@ S. F. Ry., (1870) 6 Kan. 301; Klein v. Valerius, 87 Wis. 54; 
Parkinson wv. Thompson, | 1904) 164 Ind. 609 at 626, 73 N. E. 109. See also note at 33 
A. L. R. 10 (1924). 

7(1861) 13 Wis. 771. 
Cited supra, note 56. 
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necticut the Supreme Court®® held that notwithstanding the statute, 
it could not consider the facts because the state Constitution cre- 
ated it as a “court of errors,” thereby restricting it to questions 
of law. 


In other states these statutes have been incorporated into the 
appellate system with no apparent burden thereon.® In the state 
of Washington, for example, under a statute of over forty years 
standing, a finding will be set aside if there is a preponderance 
of evidence against it.** Other states have taken this position even 
where no statute exists. In Utah the Supreme Court stated :° 
‘The question is whether the findings as made were called for 
by the evidence adduced, not whether there is any evidence to 
support the findings.” 

In the Federal Courts, the controversy between the equity sys- 
tem and the law system was resolved by the adoption of Rule 
52(a). This Rule incorporates some of the elements of each sys- 
tem. Under it the reviewing court may consider the evidence but 
should set aside the findings only when they are “clearly errone- 
ous.” This has proven to be more liberal than the tests in Cali- 
fornia.** An example of the Federal viewpoint is found in the 
case of United States vs. United States Gypsum Company.® In 
that case the Supreme Court first made the significant observation 
that the judicial review of a finding of fact by the court does not 
have the same statutory or constitutional limitations that are found 
on review of the jury verdict. Contrary to the position taken by 
the California courts it was then held that where the evidence is 
largely documentary (the trial court thereby being in no better 
position to “observe” it) the “clearly erroneous” rule permits 
the Supreme Court to disregard the weight placed upon such docu- 
ments by the trial court. Also, contrary to California courts, the 
Federal appellate courts reserve to themselves the right to draw 
inferences from the evidence.” 

The English courts have likewise adopted a more liberal policy. 

Styles v. Tyler, (1894) 64 Conn. 432 at 451, 30 Atl. 165. See also Sunderland, The 
Scope of Judicial Review, (1929) 27 Mich. L. Rev. 416, 433-37. 

Fort Smith Light and Traction Co. v. Bourland, (1923) 160 Ark. 1, 254 S. W. 481; 
Watt v. Nevada C. P. Co., (1896) 23 Nev. 154, 44 Pac. 423. 

®1Wash. Stats., 1893, p. 130, Rem. Wash. Codes, Sec. 4.88.180. In Baker v. Yakima Valley 
Canal Co. (1913) 77 Wash. 70, 137 Pac. “an the court stated that the findings will be sus- 
tained only where they are supported by a fair preponderance of the evidence. 

Campbell v. Gowans, (1909) 35 Utah 268; Contrast this with the California view, notes 
44-46, supra. 

See notes 38-47, supra. 

333 U.S. 364 at 395-6, 68 S. Cx, $25, 92 L. Bd. 746, (1947) 


SKuhn v. yy Lida, etc 3rd 1941) 119 Fed. (2d) 704 at 706; U.S. v. 
Anderson, (C. C. A. 7th 1941). is Fea Nod} 343 at 346. 
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The British appellate courts clearly recognize that it is a part 
of their function to correct erroneous findings and not to approve 
them automatically.** In England the judgment of the lower court 
is a “guide” to which the appellate court pays the greatest respect 
without losing sight of its own duty to exercise an independent 
judgment. In one leading case®’ it was stated that the parties were 
entitled to a decision of the appellate court on a question of fact 
as much as on a question of law. 

Any change in the doctrine as practiced in California would 
seem to call for a legislative enactment somewhat stronger than 
Section 956a of the Code of Civil Procedure. A more revolu- 
tionary change would be the creation of an entirely separate court 
of three “fact reviewing” judges. While raising many new diffi- 
culties, it would relieve the appellate court of an increased burden 
of work. Also, it would place the review of the findings in the 
hands of “fact” specialists. It has also been suggested that sound 
motion pictures be taken of the witnesses as a record for review.™ 
While this would bring the reviewing body to the “fact giving” 
scene, because of its cost and effect on the witnesses it would 
seem to be of questionable value. 

In the final analysis the doctrine of trial court sovereignty may 
be viewed as a self limitation on the part of reviewing courts to 
the extent that they will not, for various reasons, attempt to cor- 
rect such lack of adjustment as may exist between the subjective 
standard of the individual judge and the objective standard of 
society. In the case of the jury trial, the verdict represents the 
common opinion of twelve people who are in a sense “society” 
and each of the jurors is in a manner weighing and reviewing the 
findings of the others. Consequently such incorrectness as may 
exist in their determinations is not deemed worthy of correction 
at the risk of jeopardizing the entire system. In the case of the 
court trial, the judge applies his own standards to the facts. Thus, 
when a judge sits alone and concludes that all witnesses who wring 
their hands are lying, he will not be corrected. However, when, 
as in the United States Supreme Court case,®® he exposes this 
New Zealand L, Jour, p- 87; Yuille; Ful, (i943) LAN Eng: Reps fie ne wn 
“The Glannibanta (1876) 34 L. T. 934; Fact Findings Power of the Appellate Courts 
im Galttegwia, (1928) 7 Bad 11949) p. 2i4s dleccnting opinion in U. S. v. Rubinstein, 
(C. C, A. 2nd 1947) 151 Fed. (2d) 915 at 921, n. 5. Movies would present the additional 


problem of making a public spectacle out of a trial. 


Quercia v. U, S., (1933) 289 U. S. 466 at 471-2; 53 S.Ct. 698, 77 L. Ed. 1321; Blume, 
Review of Facts in Non Jury Cases, supra, note 19, 
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standard in the form of an instruction to the jury it then becomes 
reversible error. 

It is undoubtedly true that the printed record can never convey 
a truly accurate account of testimony. For this reason the general 
policy behind trial court sovereignty is sound and just. The prob- 
lem is to what extent this communicative advantage should fore- 
close an attempt to correct those subtle and perhaps erroneous 
factors which comprise the trier’s subjective “impressions.” Some 
authorities contend that the advantages of the trial judge are 
exaggerated by the appellate courts. An extreme statement of this 
view was expressed by the Second Circuit Court of Appeals 
The Kalfarli,”° where in quoting from Hughes on Admiralty it 
was stated : 
. this theory about the trial judge being endowed 

with clairvoyance because he saw the witnesses has de- 
generated into a mere makeweight for that filius nullius, 
the per curiam opinion.” 

Less extreme critics would have the appellate courts at least 
recognize a duty to re-examine the evidence, giving, in the process, 
great weight to the lower court’s findings. 

Today the court trial can no longer be regarded as the step- 
child of the jury system. The cost of a jury trial is prohibitive 
to many litigants. In a large class of cases the jury trial does not 
exist as a matter of right. As a result, the court trial today con- 
stitutes the forum for approximately eighty per cent of all civil 
litigation.” 

The United States Supreme Court’® has stated that “rules of 
practice and procedure are designed to promote the ends of jus- 
tice, not defeat them.” The large proportion of cases submitted 
to our trial courts for factual determination and the high degree 
of finality accorded such determinations compels the posing of 
searching questions by a responsive bar. Is it a principle of our 
legal system that the assurance of “factual truth” on appeal “pro- 
motes the ends of justice” equally as much as the assurance of 
“legal truth’? If so, we might well resexamine the doctrine of 
trial court sovereignty toward a determination of whether it serves 
or disserves this principle. 





7(C. C. A, 2nd 1921). 277 Fed. 391 at 399. The court quotes from Hughes on Admiralty, 
(2nd ed.) Sec. 203. 

“Figures compiled by John D. Hackstaff for the Secretary of the Courthouse Committee of 
the Superior Court of Los Angeles County, show the percentage of non-jury trials sent out from 
Department One as follows: 1948—83.2 20% ; 1949—82.2%; 1950—81° ; 1951—81.6% 

*Hormel v. Helvering, (1940) 312 U. s. 552 at 557, 61 S. Ct. 719, 85 L. Ed. 1037. 
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SPENDTHRIFT RETIREMENT TRUST 
(Continued from page 443) 
to apply to payments made under a pension retirement trust.’ 

By the wording of §867 the ability to restrain alienation is 
seemingly limited to trusts involving rents and profits from real 
property. By judicial decision, however, wherever an express 
restraint on alienation is imposed it will be upheld, and this is 
apparently so even though the interest upon which the alienation 
is imposed is not covered by the statute. Thus, in DeLano’s Estate, 
62 Cal. App. 2d 808, 145 P. 2d 672 (1944) (Petition for hearing 
by the Supreme Court denied) the court, in determining the rights 
of a judgment creditor, held, inter alia, that spendthrift provisions 
were valid as applied to a trust consisting largely of corporate 
stock and which also contained two contracts for the sale of real 
estate. The court did not discuss $867. Decisions of the California 
Supreme Court are indicative that no distinction is to be made 
where the interest upon which the spendthrift provision is imposed 
is not covered by the statute.” 

From the above it seems reasonable to conclude that a spend- 
thrift provision in a retirement pension trust will be effective, 
whether or not the interest is one covered by Civil Code §867, if 
the employee-beneficiary is not considered a settlor of that trust. 


Whether the Employee-Beneficiary is a Settlor 

It is undisputed that a spendthrift trust created by a person for 
his own benefit is invalid against his creditors,’* and it is equally 
clear that where a beneficiary furnishes consideration for the 
transfer by another person to the trustee his interest is treated 
just as if the trust had arisen from a transfer of his own property 
directly to the trustee.’* Thus, in our situation, if the employee- 
beneficiary is deemed to have furnished consideration to the em- 
ployer-trustor for the creation of the spendthrift trust, the spend- - 
thrift provisions would be invalid against his creditors. No case 
has been found adjudicating this issue. The discussion below is 
divided into three parts ; cases dealing with what constitutes giving 
consideration for the establishment of a trust in other than an 
employee-employer relationship, cases concerned with an em- 
~ CF. Carter v. Carter, 55 Cal. App. (2d) 13, 130 Pac. 2d 186 (1942). 

See McColgan v. Magee, Inc., 172 Cal. 182, 155 Pac. 995 (1916); Seymour v. McAvoy, 
121 Cal. 438, 53 Pac. 946 (1898). 

Griswold, Spendthrift Trusts §474, 476 (1947); 1 Scott Trusts §156, 150.1 (1939); 
McColgan v. Magee, 172 Cal. 182 155 Pac. 995 (1916). 


13M cColgan v. Magee, 172 Cal. 182, 188-9, 155 Pac. 995, 998 (1916); Griswold, Spend- 
thrift Trusts §487 (1947). 
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ployer-employee relationship, and an argument that the employee- 
beneficiary of a spendthrift retirement trust does not furnish con- 
sideration for its creation within the meaning of the cases cited. 


(a) What constitutes giving consideration—in other than 

an employer-employee relationship. 

There have been a number of decisions which have determined 
what constitutes giving consideration for the creation of a trust 
by another. One group of these cases has decided that a person 
may be the effective settlor of the trust even though he is not the 
actual transferor of property. In Gilkey v. Gilkey, 162 Mich. 664 
127 N.W. 715 (1910) A created in favor of B a spendthrift trust 
of property subject to a mortgage. B discharged the incumbrances 
on the trust property and the court held that B’s creditors could 
reach the trust property to the extent that its value had been in- 
creased by B’s payments.‘ In Re Quav. Graham, 187 Ill. 68, 58 NE 
357 (1900), A, by will, left property to T on a spendthrift trust 
for B (A’s husband) for life with remainder to their children. 
There was a provision that B’s interest was to be effective only 
if he gave up his other rights in A’s estate. The court held that 
creditors might reach B’s interest on the theory that the surrender 
of property rights in his wife’s property after her death was a 
material consideration without which the trust would not have 
arisen.’®> Similarly, where a husband creates a trust for a wife in 
connection with a divorce, and she gives up dower and other 
marital rights in his property, Illinois held in Balaban v. Willett'® 
that creditors may reach her interest even though the trust con- 
tains spendthrift clauses. And where as a result of the contest of 
a will the parties agree that a contestant shall take as his interest 
in the testator’s estate the benefit of a spendthrift trust during 
his life, alhough no such trust was created by the will, Iowa has 
. held that the creditors of the beneficiary of the spendthrift trust 
could reach his interest.'” 

Another group of cases has held that even though a person is 
the transferor of the property in trust that he is nevertheless not 
the effective settlor. Thus, where S transferred property in trust 
pursuant to an agreement with his mother by which the mother 
~W§ee Restatement Trusts (1935) §156 comment d. 

See Griswold, Spendthrift Trusts §489 n. 58. 

“Balaban v. Willitt, 305 Ill. A. 388, 27 N.E. (2d) 612 (1940). 

“DeRouse v. Williams, 181 lowa 379, 164 N.W. 896 (1917). See sotnte v. Stringer, 158 
Md. 315, 148 Atl. 447 (1930) ; Matter’ of Blake, 226 A. D. 580, 235 N. Y. S. 324 (1929). 


Compare Hale v. Bowles, 215 "Mass. 354, 102 N.E. 415 (1913) with ‘Forbes v. Snow, 245 
Mass. 85, 140 N.E. 418 (1923). 
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transferred to him certain shares of stock of substantially equiva- 
lent value, New York held that the mother was the settlor of the 
trust and that a creditor of the son could not reach his interest 
beyond the extent allowed by statute in the case of a trust created 
by another.’* Similar results have been reached in federal tax 
cases where it was necessary to determine who was the settlor of 
a trust. Thus, where a trust is terminated in favor of a person, 
but only on condition that he create a new trust, it has been held 
that he is not the settlor or creator of the new trust.’ 

Several cases have presented unusual situations of fact arising 
out of the question of what constitutes giving consideration for 
the creation of a spendthrift trust by another. In McColgan v. 
Magee, 172 Cal. 182, 155 P. 995 (1916) property was given to 
A and B on trust for A, B, C and D, equally, until any three of 
the beneficiaries should elect to terminate the trust. All agreed 
to terminate the trust, and the share of C was by agreement given 
to A and B on trust to pay the income to C for life, with an 
express restraint on alienation and exemption from liability for 
debts, with a proviso that the remainder should be paid to C’s 
wife. The California Supreme Court held that C’s creditors could 
reach his interest. The fact that consideration of a sort came 
from others, since their consent was required, was held to be 
immaterial on the theory that the property was in fact C’s share. 
The Court was forceful in its declaration that C was the settlor: 

if the donee or grantee of such property pays a 
consideration therefor .. . he cannot claim the benefit of 
a declaration of trust making it free from the claims of 
creditors .. .’”?° 

Where the beneficiary under a spendthrift trust has the power 
to call for the conveyance of the property held in trust there is 
a split of authority (no California cases) on whether creditors 
of the beneficiary can reach the trust res.*' New Jersey would 
give effect to the spendthrift provisions as against a judgment 
creditor where the trustee had purchased land at the direction of 
the beneficiary for the beneficiary’s homestead even though the 
beneficiary could be said to have furnished the consideration for 
the purchase.** 
~ I8Morgan wv. Fiduciary Trust Co., 290 N. Y. 615, 48 N.E. 2d 710 (1943) facts stated in 
N. Y. report only) ; Cf., McColgan v. Magee, Inc., 172 Cal. 182, 155 Pac. 995 (1916). 

Buhl v. Kavanagh, 118 Fed. 2d 315 (6th Cir., 1941). See also Estate of George W. 
Sweeney, 4. T. C. 265 (1944) ; John R. MacManus Trust, 44 B. ‘T. A. 508 (1941). 

2°McColgan v. Magee at pp. 188-9. 


“Griswold, Spendthrift Trusts §447 (1947). 
22 ippincott v. Evens, 35 N. J. Eq. 553 (1882). 





en cm nee 














SEPTEMBER, 1952 467 


(b) What Constitutes giving consideration—employer-em- 
ployee relationship. 


The nearest California case found bearing on the problem of 
whether the employee furnishes consideration for the creation of 
the pension trust is Hunter v. Sparling, 87 Cal. App. 2d 711, 197 
P. 2d 807 (1948). There an employee rendered substantial serv- 
ices after the announcement of a private corporation’s pension 
plan. This plan was based on a promise by the employer to pay 
retirement benefits when due and did not involve a trust. Those 
representing the employer claimed, inter alia, that the plan was 
a mere gratuity and could be revoked at will. The court held that 
the rendering of substantial services after such a plan was estab- 
lished gave the employee a vested contract right in it on the theory 
that the continuance in service was the consideration furnished 
by the employee. The court said: 

“It is well settled in this state that, where the employer 

has a pension plan and the employee knows of it, con- 

tinued employment constitute consideration for the 

promise to pay the pension. The pension is considered 

to be deferred compensation.’’** 
This seems to be everywhere the rule where the pension benefits 
are based on a promise by the employer rather than the conveyance 
of a res in trust.** 

There is other authority that would help sustain an argument 
that the pensioner has furnished consideration for the pension 
payments he receives. For example, it is agreed that in the absence 
of a statutory, charter, or by-law provision, that the establishment 
of a pension plan is not ultra vires.** A basis for this holding is 
that pension payments constitute deferred compensation.*® Bene- 
fits received under pension plans are treated as income to the 
recipient for federal income tax purposes except as to the amount 
he contributes,?” and if the employer qualifies the plan with the 

Hunter v. Sparling, 87 Cal. App. 2d 711, 722-3, 197 P. 2d 807, 814 (1948). Accord, 
Vern v. City Long Beach, 29 Cc al. 2d 848, 179 P. 2d 799 (1947) (involving a public pension 
where services were rendered in expectation of its receipt. Case is perhaps distinguishable in 
that Cal. Const. §31, Art. IV forbids a gift of public funds to an individual. 

*4See Psutka v. Michigan Alkali Co. a Mich. 318, 264 N.W. 385 (1936) (employer's 
promise—no trust used); Mably & Carew Co. Borden, 129 Ohio St. 375, 195 N.E. 697 
(1935) (employer’s promise—no trust used); W = at v. Rudolph W urliteer Co., 48 Ohio App. 
450, 194 N.E. 441 (1934) (employer’s promise—no trust used; Shofield v. Zion’s Co-op. Mer- 
cantile Institution, 85 Utah 281, 39 P. 2d 342 (1934) (emplayer’s promise—no trust used). See 
also: 56 C. J. S. p. 828; Insulating Pension Benefits, 3 Stan. L. Rev. 1950-51, p. 270; Note, 
Legal Status of Private Industrial Pension Plans, 53 H. L. R. 1375, 1378 (1940). Ag 

*Nemser v. Aviation Corporation, 47 Fed. Supp. 515 (D. Del., 1942); Heinz v. National 
Bank of Commerce, 237 Fed. 942 (8th Cir., 1916). 

*6Nemser v. Aviation Corporation, 47 Fed. Supp. 515 (D. Del., 1942). 


*7Internal Revenue Code §165(b) ; Hooker v. Hoey, 27 Fed. Supp. 489 (S. D. N. Y., 1939), 
aff'd. 107 Fed. 2d 1016 (2nd Cit. 1939). 
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Internal Revenue Bureau he may deduct his contributions to the 
plan as business expenses.** 

One writer has noted that pension payments derived solely from 
employer contributions will probably be regarded as earned in- 
come for the purpose of determining whether or not they are 
community property.”® 

The Seventh Circuit Court of Appeals has held in /nland 
Steel Co. v. National Labor Relations Board* that employee pen- 
sions are properly a subject of collective bargaining, and in the 
course of the decision the court agreed with the view of the 
N.L.R.B. that pension benefits constitute deferred wages. This 
has long been the view of the N.L.R.B. In accordance with its 
authority under the National Labor Relations Act to order rein- 
statement of employees with back pay, the Board has required 
employers to restore pension benefits to employees discriminated 
against, and the courts have approved its action.*' 

There is authority contra that would help to sustain the view 
that the employee does not furnish consideration for his partici- 
pation in the pension plan.*? Some of these cases, however, were 
influenced by decisions involving pension payments to government 
employees awarded after the services were rendered and which 
could not be considered other than gifts.** 

(c) Argument against the applicability to a Retirement 

Trust of the decisions set forth above: 

The decisions represented by Hunter v. Sparling are not in 
point, for there any pension rights of the employee had to be 
founded on a contract. To have a contract there must of course 
be consideration. However, no consideration is needed to have a 
valid trust and hence the decisions represented by the Sparling 
case are not necessarily applicable where a trust is used in estab- 
lishing a pension plan. All of the decisions cited under (a) above 

Internal Revenue Code §§165(a), 23(p). 

*Kent, Pension Funds @ Problems Under California Community Property Laws, 2 Stan. 
«» Rev. at 451-53. 

8170 Fed. 2d 247 (7th Cir., 1948), cert. den. 336 U. S. 960 (1949). 

“Butler Brothers, 41 NLRB 843, 871 (1942), enforcement granted 134 Fed. 2d 981 (7th 
Cir., 1943) cert. den. 320 U. S. 789 (1943); General Motors Corp., 59 NLRB 1143, 1157, 
1159 (1944), enforcement granted 150 Fed. 2d 201 (3rd Cir., 1945). 

Menke v. hg ary 140 Fed. 2d 786 (8th Cir., 1944) (gift) ; Compare: McNevin v. Sol- 
vay Process, 53 N. S. 98 (App. Div., 1898) (decision 3-2 that was a gift) with Gearns v. 
Commercial Cable Co. , 32 N. Y. S. 2d 856 (Mun. Ct., 1942) ; Pritchett-T omas Co. v. Penne- 
baker, 10 Tenn. App. 425 (1929)  ieoalelon a legal interest in a group annuity plan—pension 
held to be a gift. Contains good language); Hoffman wv. Hoffman, 84 Atl. ‘2d 441 (N, J. 

1951) (where plaintiff argued that group annuity plan containing non-alienation provisions 
was equivalent to a spendthrift trust created by settlor for his own benefit. The court evi- 
dently assumed that the payments by the employer were a gift). 


33The authorities cited under (b) are developed more fully in Insulating Pension Benefits 
3 Stan. L. Rev. 1950-51 p. 270 which points up our problem, 
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(as to what constitutes furnishing consideration in other than an 
employer-employee relationship), which held that consideration 
had been given for the creation of the trust, involved a substitu- 
tion of property or property rights for a present enforceable 
interest in a spendthrift trust. In stating the rule that creditors 
of the settlor of a spendthrift trust for his own benefit can reach 
his interest the cases qualify it as being applicable where there has 
been a substitution of property formerly available to creditors 
for an interest in a trust that ostensibly was not so available. See 
McColgan v. Magee, supra, at pp. 186-187 where the court so 
states and quotes other jurisdictions to like effect. The element of 
putting one’s creditors at defiance while the debtor still enjoys 
the assets formerly available is apparently the basis for the rule.** 
Absent this defiance element the substance of the spendthrift in- 
terest seems the same as that of a spendthrift interest created by a 
non-beneficiary. This is borne out by the cases under (a), above, 
holding that even though a person was the actual transferor of 
property he was not necessarily the effective settlor where an 
equivalent amount of property was received for that transferred. 
Of the cases cited under (a), the Illinois decision of Balaban v. 
Willett dealing with the release of a wife’s inchoate right to dower 
is perhaps the closest to our case. At common law, dower was a 
right vested in interest but subject to divestment should the wife 
predecease the husband, whereby the wife was entitled to 1/3 of 
the rents and profits for life of all realty of which the husband 
was seized during coverture.** That situation seems distinguish- 
able from our context where it is arguable that the employee might 
have received increased wages in lieu of his right to participate 
in the pension plan. A possibility or expectancy exists in the two 
situations but in one there is an expectancy right vested in interest 
and legally enforceable as such, in the other a mere hope, con- 
tingent and not vested, which has not matured into an enforceable 
right.** 

While a debtor may not live in the St. Regis Hotel while his 
creditor is practically starving to death where the source of his 
income is a spendthrift trust which he has created for his own 
benefit, the public policy that gives effect to spendthrift trusts 
created by a non-beneficiary should protect his living there where 
~ 8§ee cases cited, McColgan v. Magee, supra, at pp. 186-7; 1 Scott, Trusts, §156 (1939). 


*Haskins, The Devélopment of Common Law Dower, 62 H. L. R. 42 (1948). 
See Corbin, Legal Analysis & Terminology, 29 Yale L. J. 163 (1919). 
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his estate has not been diminished because of the spendthrift 
interest acquired. Hence, unless it can be fairly said that the em- 
ployee in our case has given up something that creditors would 
have been able to levy on, he should not be held to be a settlor of 
the spendthrift retirement trust. 

It is arguable in our situation that the employee in our context 
has failed to get something that he might have gotten, i.e., an 
increase in pay. Assuming that he had the alternatives of an 
increase in pay or an interest in a pension plan, it would be non- 
sense to argue that because he took one of the two alternatives 
presented, neither of which had ever been more than a possibility 
to him, that he thereby paid for the one he took by not taking the 
other and that the alternative not taken was at some time avail- 
able to creditors. If the employee is viewed as furnishing services 
for the pension interest received, he nevertheless has given up 
nothing that was available to creditors, for as services they are 
forbidden to creditors by the involuntary servitude provisions of 
the California Constitution.** 

It seems a reasonable argument that the employee has furnished 
nothing that was available to his creditors for the creation of the 
spendthrift retirement trust, and that his creditors have not been 
put at defiance so as to call for the application of the rule that the 
settlor of a spendthrift trust created for his own benefit cannot 
by its creation defeat the claims of his creditors. 

Conclusion 

The employee-beneficiary under a retirement trust is not a fox 
to be sought out and cornered. His situation is more analogous 
to the innocent prey of a fox, for without, in fact, depleting his 
estate of assets otherwise available to his creditors, he is liable 
to lose the source of what would have yielded him income in the 
non-productive years of his life, income proudly receivable as 
having been earned over his productive years. The beneficiary 
in our situation is endangered because the labels surrounding his 
relationship with the pension trust are similar to the labels of the 
situation with which Mr. Tutt had to contend. But each is dis- 
tinguishable from the other because of the substance underlying 
the labels. The employee in our context has not violated the public 
policy which forbids the continued enjoyment of assets formerly 
available to creditors. In the light of the public policy that gives 


California Constitution, Art. I, Sec. 18. 
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effect to spendthrift trusts created by one other than the bene- 
ficiary the employee-beneficiary of a spendthrift retirement in 
California should not be considered the settlor of that trust. 
Should it be held that the employee-beneficiary of a spendthrift 
retirement trust has furnished consideration for its establishment, 
so as to allow his creditors to reach his interest in that trust in 
spite of spendthrift clauses, the effect of that holding would be 
both widespread and undesirable. The number of pension and 
retirement plans in existence is steadily increasing. In the Los 
Angeles area alone approximately 48% of the business firms en- 
gaged in manufacturing and approximately 79% of the non- 
manufacturing firms have retirement or pension plans. These 


38 


plans cover about 200,000 employees.** Retirement plans serve 
a useful function to society for they provide for proper alloca- 
tion of the cost of using up a natural resource of the state, its 
supply of labor. The pension retirement plan shifts in large 
measure the cost burden of caring for the worker in his non- 
productive years from the State to private enterprise. This, of 
course, allows the State to carry on functions that it would not 
be able otherwise to do, or it could possibly serve to reduce the 
over-all cost of government. 

While it is perhaps possible to draw distinction between exist- 
ing case law and the situation presented by the employee-bene- 
ficiary of a spendthrift retirement trust, the problem of whether 
creditors of the beneficiary should be able to reach his interest 
is one that should be determined by the State Legislature. The 
public deserves to have a matter of such public importance de- 
cided in a forum where the public interest is most adequately 
represented. 


Community Practices Survey. Merchants & Manufacturers Association (725 South Spring 
Street, Los Angeles) October, 1951, Tables 77, 78. 


INITIATING APPEALS IN CALIFORNIA 

(Continued from page 447) 
a former order which was made in a probate proceeding is not an 
appealable order.** 

Any attempted appeal from a non-appealable judgment or order 
will be dismissed.?® Such a dismissal may be embarrassing for 
counsel, but it is not as painful and ooreesany as the dismissal of 

FE state of Martin (1951), 106 Cal. App. 2d 714; 236 P. 2d. 

See, for example, Sec. 1293, Code of Civil Procedure {order ae arbitration award] ; 
Sec. 1140, Code of Civil Procedure [judgment in controversy submitted without action]; Sec. 

597, Code of Civil Procedure [dilatory pleas]; Sec. 8375, Elections Code [judgment in election 


contest]; Sec. 4464, Political Code [declaration that newspaper is of Be — circulation]. 
Kaufman v. Brown (1951), 106 Cal. App. 2d 686, 689; 235 P. 
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a late appeal for want of jurisdiction, which follows counsel’s fail- 
ure to recognize the appealability of an order until too late.*° Hence, 
when in doubt as to the appealability of an order, it is wise to treat 
the order as appealable and file a timely notice of appeal from it. 
In a recent case,** appellant’s counsel apparently was acutely 
aware of the danger inherent in overlooking an appealable order. 
In his notice of appeal, he enumerated the orders and judgments of 
which he was reasonably sure. Then he added cautiously, “ 
and ... [appellant] . . . appeals from any and all other judgments 
in this action.” Counsel’s understandable precaution was unneces- 
sary in that case. The appellate court entertained the appeal on 
other grounds and held that the quoted portion of the notice of 
appeal “ .. . may be disregarded.” 


3. Supersedeas and Stay of Execution Pending Appeal 


While the appeal is pending, the execution of the trial court’s 
judgments and orders should be stayed. A successful appeal might 
prove a Pyrrhic victory if judgments or orders below are not stayed 
during the determination of the appeal. This is especially true if 
the rights of third parties intervene, or if the prevailing litigant in 
the trial court suffers bankruptcy or other financial troubles pend- 
ing the appeal. 

At the trial court level, certain judgments and orders are sub- 
ject to a stay of execution automatically on appeal,** as in the case 
of an appeal from a mandatory injunction.** In other cases exe- 
cution is stayed pending appeal only if appellant provides an under- 
taking.** In another group of cases, execution is stayed only if 
appellant signs and deposits a disputed instrument into court.** In 
a number of cases, special code provisions govern stays of execution 
for the particular type of appeal involved.** Without regard to the 
type of case involved the trial court has narrowly delineated powers 
to stay certain judgments for a limited time under Section 68la 
of the Code of Civil Procedure. 

If an undertaking is required, it may be useful to note that a 
commercial undertaking may be purchased at about twenty dollars 
per year for each $1,000 of coverage. In lieu of an undertaking, 


%°Kamper v. Mark Hopkins (1947), 78 Cal. App. 2d 885; 178 P. 2d 769. 
“Butler v. City and County of San Francisco (1951), 104 Cal. App. 2d 126, 128; 231 P. 
2d 75. 
%2Sec. 949, Code of Civil Procedure. 
BCity of Vernon v. yw Court (1952), 38 A. C. 563, 569; ...... 5 
Secs. 942, 943, 945, Code of Civil Procedure. 
%5Sec. 944, Code of Civil Procedure. 
3See, for example, Sec. 1257, Code of Civil Procedure [Eminent domain proceeding]. 











ee 





SEPTEMBER, 1952 473 





alll 


At the invitation of the Board of Governors of the State 
Bar, the Standing Committee on Unauthorized Practice of 
the Law of the American Bar Association will hold a regional 
meeting in Los Angeles on September 11 and 12. 


Los Angeles Bar Association will act as a co-sponsor of 
this regional conference, along with other bar associations in 
Los Angeles County. 

The meetings will consist of a banquet Thursday evening 
at the Biltmore Hotel at 7:00 p.m. ($4.65 per person) on the 
11th, and conferences at 10:00 a.m. and 2:00 p.m. on the 12th, 
also at the Biltmore. Members of the bar are invited to attend 
these functions, and their ladies also are invited to the 
banquet. 


Edwin M. Otterbourg, a member of the committee, and a 
former chairman, will address the banquet. He is President 
of the New York County Lawyers Association, and since 
1913 has been a member of, and for many years was a chair- 
man of the group’s Committee on Unauthorized Practice of 
the Law. He is also a member of the New York State Bar 
Association’s committee on the subject. Mr. Otterbourg has 
recently completed a “Study of Unauthorized Practice of 
Law,” which is part of the American Bar’s survey of the 
legal profession. 

Members of the Standing Committee are as follows: 
John D. Randall, Chairman, Cedar Rapids, lowa; Thomas J. 
Boodell, Secretary, Chicago; Warren H. Resh, Editor of 
Unauthorized Practice News, Madison, Wis.; Cuthbert S. 
Baldwin, New Orleans; A. James Casner, Harvard Law 
School, Cambridge ; E. N. Eisenhower, Tacoma, Wash. ; and 
Edwin M. Otterbourg, New York City. 











the appellant can deposit in court the full amount of the judg- 
ment.*? 

In proper instances, an ex parte temporary stay of execution 
may be issued by the appellate courts under Rule 49, Rules on 
Appeal. A writ of supersedeas may also issue under that Rule after 
service and filing of a verified petition supported by points and 
authorities. The requirements for such petitions are set forth in 
the Rule and have been discussed at length in a recent decision,** 


37Sec. 948, Code of Civil Procedure. 
8Estate of Dabney (1951), 37 Cal, 2d 402, 405, 408-411; 232 P, 2d 481, 
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4. Filing An Appeal 

The filing of a notice of appeal is one of the most critical points 
in the appellate procedure. The timely filing of such a notice is 
jurisdictional.*® While the reviewing courts may extend time or 
relieve from default*® with reference to any other act during the 
filing of an appeal, no such discretion exists as to the filing of a 
notice of appeal. If the notice is filed too early or too late, the 
appeal will be dismissed for lack of appellate jurisdiction." 

A. Rules on Appeal—Preliminary Comment 

The Rules on Appeal, currently amended effective January 1, 
1951, constitute the handbook for appeals from the Superior Court. 
The amended Rules are printed in full at 36 Cal.2d 1, 1-39; the 
Rules prior to amendment are in 22 Cal.2d 1, 1-34. Also available 
are pamphlet editions of the Rules containing valuable appendix 
material such as a time-table of all appellate steps, appellate court 
directories, and notations as to the filing of records, briefs and 
papers. 

Particularly helpful to the appellate lawyer are the Draftsman’s 
Notes to the Rules on Appeal* and B. E. Witkin’s exhaustive law 
review articles in which the decisions under the Rules are exam- 
ined.** Other useful and authoritative articles are cited in the se- 
lected bibliography at the conclusion of this article. 

The Rules on Appeal have been held to be constitutional.** They 
became effective on July 1, 1943. Appeals pending prior to that 
date are not governed by the Rules with respect to the preparation 
and filing of the record on appeal,*® and it is probable that some 
such appeals are still pending. As of January 1, 1951 substantial 
amendments were made to the Rules. Thus text authorities and 
decisions must be examined with that time factor in mind. 

The Rules on Appeal “ ... shall be liberally construed to secure 
However, the 
requirement for “liberal” construction has been held to be qualified 


the just and speedy determination of appeals . . .”’** 


by the further provision that appeals shall be “just and speedy.’’* 


®Baucher v. Kriehn (1945), 69 Cal. App. 2d 720; 160 P. 2d 28; Lynch v. Watson (1945), 
69 Cal. App. 2d 51, 53; 158 P. 2d 250; but see People v. Slobodion (1947), 30 Cal. 2d 362; 
181 P. 2d 868. 

Rules 43, 45(c), 53(b), Rules on Appeal. 

See note 39, supra. 

#2Cal. Judicial Council, Draftsman’s Notes to Rules on Appeal [B. E. Witkin], available 
in an early pamphlet edn. of Rules on Appeal; also published in 17 Cal. State Bar Journal 
397 (1942). 

“Witkin, New California Rules on Appeal (1944), 17 So. Cal. L. Rev. 79, 232; Wi-kin, 
Four Ycars of the Rules on Appeal (1947), 35 Cal. L. Rev. 477. 

“Millsap v. yy (1949), 34 Cal. 2d 192, 195; 208 P. 2d 982. 

*Rule 53(b), Rules on Appeal. 

Rule 53(a), Rules on Appeal 


Caldwell v. Harvey (1948), '85 Cal. App. 2d 104, 108; 192 P. 2d 62. 
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B. Filing Appeal—Form of notice of appeal [ Rule 1 (a) ] 

Under Rule 1(a) of the Rules on Appeal, a notice of appeal need 
only state “ ... in substance that the appellant appeals from a 
specified judgment or a particular part thereof.” No particular 
form is required. It is not necessary to designate the appellate court 
to vest jurisdiction in it.** The Rule specifies that the notice shall 
be signed by the appellant or his attorney. The appellant’s attorney 
for this purpose need not be the attorney of record,*® but he must 
be an attorney authorized to act. It has been held that an attorney 


50 


for whom another has been substituted was not authorized to ac 


C. Filing Appeal—Clerk’s notice to other parties [Rule 1(b) | 

Rule 1(b) requires the clerk of the Trial Court to notify the 
other parties of the filing of the notice of appeal. He mails the 
notification “forthwith” to the respondent’s attorney of record. If 
there is no attorney of record, the notification is sent to the party 
at his last known address. Such mailing is a sufficient performance 
of the clerk’s duty, notwithstanding the death of the party or the 
death, discharge, suspension, disbarment or disqualification of his 
attorney prior to the notification. The notification is not jurisdic- 
tional. In view of the above provisions, one who suspects that he 
may become a respondent in an appeal should take the initiative 
in examining the record, in the event no notification is received. 

D. Filing Appeal—Normal time of filing notice of appeal 

[ Rule 2(a) ] 

Rule 2(a) provides that notice of appeal shall be filed within 60 
days from the date of entry of the judgment, unless the time is 
extended by motion for new trial or motion to vacate, as stated in 
Rule 3. Rule 2(a) and the 69 day provision are subject to the 
qualification, “Except as otherwise provided by law... ” Illus- 
trative of the significance of that phrase is Section 8576 of the 
Elections Code, which provides that an appeal may be taken within 
10 days after judgment in an election contest. 

The 60 day period under Rule 2(a) does not begin to run until 
an appealable judgment or order is rendered.*! Conversely, once 
an appealable order or judgment is made, the 60 day period com- 
mences and is not tolled by a subsequent “amended judgment,”** 
~ ®Sipe v. McKenna (1948), 88 Cal. App. 2d 1001, 1006; 200 P. 2d 62. 

SEstate of Hultin (1947), 29 Cal. 2d $25, $31- 832; 178'P. 2d 756. 

8Fdlund v. Los Altos Builders (1951) 106 Cal. App. 2d 350, 357; 235 P. 2d 28. 


Gwinn v. Ryan (1949), 33 Cal. 2d 436, 437; 202 P. 2d 51. 
52K amper v. Mark Hopkins (1947), 78 Cal. App. 2d 885; 178 P. 2d 769. 
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nor by a later formal judgment or order purporting to effectuate an 
earlier informal but appealable order.** 

Under Rule 2(a), the notice of appeal must actually be filed 
within the time limit. The mailing provisions of Section 1013 of the 
Code of Civil Procedure are inapplicable.** 

In determining time for purposes of Rule 2(a), the general code 
provisions relating to computation of time are utilized.°° The day 
on which the judgment is entered is excluded and the 60th day is 
included.*® If the 60th day is a holiday, the time for filing a notice 
of appeal is extended to the first subsequent day of business.*? 


IX. Filing Appeal—What constitutes entry of judgment and 
thereby starts time running for notice of appeal [Rule 
2(b) ] 

Where a judgment is involved, no problem is presented. Rule 
2(b) (1) provides that the date of entry of a judgment is “the date 
of its entry in the judgment book.”’ The decisions so hold.** 

Where an appealable order is involved, several problems exist. 
Rule 2(b) (2) as amended in 1951 explicitly provides that for an 
appealable order which is entered in the minutes, the date of its 
entry is the “date of its entry in the permanent minutes, unless . . . 
as entered ... [it] . . . expressly directs that a written order be 
prepared, signed, and filed...” 

In determining the date of entry of an appealable order, the prob- 
lem of rough or preliminary minutes as contrasted with smooth or 
permanent minutes is an interesting one. In a case prior to the 
1951 amendment to Rule 2(b) adding the term “permanent min- 
utes,” an appealable order was entered in the trial clerk’s court 
calendar or rough minutes, upon which the cases were listed for 
use in court. Thirteen days later, the same notation was entered in 
the “Register of Actions” and in ‘Minutes and Orders” of the Los 
Angeles Superior Court. Appellant’s notice of appeal was too late 
on the basis of the earlier and rough entry, but was timely under 
the final entry. The court held that the time for notice of appeal 
began to run only after the permanent entry.*® The notice of appeal 
was timely for that reason. 

Where the particular proceedings are required as a matter of 
Costa v. Regents of University of California (1951), 103 Cal. App. 2d 491; 229 P. 2d 867. 

“Estes v. Chimis (1940), 40 Cal. App. 2d 41; 104 P. 2d 74. 

88§ecs. 12a, 12b, Code of Civil Procedure; Secs. 6700, 6701, Government Code. 

OW oods wv. Eastridge (1950), 99 Cal. App. 2d - 626; 222 P. 2d 296. 

Gilmore v. Placer County Bank (1949), 90 Cal. App. 2d 440, 441; 203 P. 2d. 20. 


“George v. Bekins Van & Storage Co. (1948), 83 Ca Aes. - 478, 481; 189 P. 2d 301. 
Jablon v. Henneberger (1949), 33 Cal. 2d 773: 205 P. 
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law to be decided by formal order containing findings, the time to 
appeal runs from the date of filing of such formal order. It does 
not run from the date of a prior minute order to the same effect, 
because the detailed more formal order is required by law in such 
cases. That is true even though the trial court intended the minute 
order to be the appealable one, since such intent on the part of the 
trial court cannot change a requirement for a formal signed order. 
Examples include proceedings for a preliminary injunction® and 
an action to obtain specific performance of a contract to arbitrate.®' 

Consequently, only where neither the type of case nor the minute 
order as entered requires a subsequent signed and filed order, does 
the entry of the minute order start the time for appeal. Where the 
time is so started, a subsequent formal, signed and filed order does 
not toll the time for notice of appeal." 

Under Rule 2(b) (3), when an appealable order is not entered in 
the minutes, the date of entry is the date of filing of the order 
signed by the court.®* 

Rule 2(b) (4) defines the date of entry of a decree of distribu- 
tion in a probate proceeding. The entry date is the date on which 
the decree is set forth at length in the minutes.™ 

If a late notice of appeal is filed in a civil case, the appeal is dis- 
missed. This is true even of one appealing in propria persona. 

There is no relief from this rule in a civil case even though the 
appellant is induced to delay by the adverse party’s misrepresenta- 
tion” or through the fault of the clerk.*’ It has been suggested, 
however, that an appellant who is the victim of such circumstances 
in that manner may be entitled to relief in an equitable action based 
on extrinsic fraud."* 

An incarcerated criminal acting in propria persona is subject to 
a more lenient rule. If he has done everything in his power to file 
a timely notice of appeal, including the delivery of the notice of 
appeal to his guards in time for forwarding to the court, he will be 
deemed to have filed a timely constructive notice of appeal. Juris- 
diction is said to vest in the appellate court even though the notice 
is not in fact forwarded within the required time.*® 
People v. Gordon (1951), 105 Cal. App. 2d 711; 234 P. 2d 287. 

"' Trubowitch v. Riverbank Canning Co. (1947), 30 Cal. 2d 335, 346; 182 P. 2d. 182. 
*2 4irline Transport Carriers (1951), 102 Cal. App. 2d 241, 247; 227 P. 2d 480. 
“Hirschberg v. Oser (1947), 82 Cal. App. 2d 282, 285-287; 186 P. 2d 53. 

See Sec. 1221, Probate Code. 

*SBaucher v. Kriehn (1945), 69 Cal. App. 2d 720; 160 P. 2d 28. 

Estate of Hanley (1943), 23 Cal. 2d 120; 142 P. 2d 423. 

"Lane v. Pellissier (1929), 208 Cal. 590; 283 P. 810. 


Witkin, New Rules on Appeal (1944), 17 So. Cal. L. Rev. 79, 92. 
People v. Behrmann (1949), 34 Cal. 2d 464; 211 P. 2d 577. 
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In the light of the lenient rule relating to incarcerated prisoners, 
the rule that a late notice of appeal deprives the reviewing court 
of jurisdiction may seem rather strict and perhaps not entirely 
consistent. The underlying reason for the rule appears to be the 
requirement for finality of judgments, particularly where the rights 
of third parties may intervene.”° 

F. Filing Appeal—Premature Notice of Appeal [Rule 2(c) | 

Before the 1951 amendment, Rule 2(c) provided that a notice 
of appeal filed after rendition of judgment was valid, even though 
it was filed prior to entry of judgment.”* In such a case, it was 
“deemed to have been filed immediately after entry.”** Under the 
Rule as then worded, a notice of appeal filed prior to rendition of 
judgment was held to be without effect, and the appeal was dis- 
missed."* In the opinion, however, the court observed that the 1951 
amendment to the Rule might have made a difference had it been 
applicable to matters pending before the amendment. 

As of January 1, 1951, Rule 2(c) was amended to provide that 
even a notice of appeal filed prior to rendition of judgment, if filed 
after the judge has announced his intended ruling, may “in the 
discretion of the reviewing court for good cause, be treated as filed 
immediately after entry of the judgment.” No decision construing 
this amendment has been found. However, a dictum is Schmidt v. 
Townsend™ indicates that the courts will be willing to apply this 
rule leniently if it appears that the judge had actually announced his 
intended ruling. 


G. Filing Appeal—Extension of time by new trial proceed- 
ing [ Rule 3(a) | 

It will be recalled that Rule 2(a) establishes the time within 
which notice of appeal must be filed as within 60 days after entry 
of judgment, “unless the time is extended as provided in Rule 3.” 

Under Rule 3(a), when a valid notice of intention to move for 
a new trial is served and filed by any party within 60 days after 
entry of judgment, a denial thereof extends the time in which to 
file notice of appeal until 30 days after either (1) entry of the 
order denying the motion for new trial, or (2) denial of the motion 
for new trial by operation of law, whichever event occurs first. 
Rule Fic}, Rules on Appeal. 
Jackson v. Jackson (1945), 71 Cal. App. 2d 837; 163 P. 2d 780 (disapproved on another 
point in Estate of Hultin (1947), 29 Cal. 2d 825, 832; 178 P. 2d 756. 


Schmidt v. Townsend (1951), 103 Cal. App. 2d 185; 229 P. 2d 488. 
™Note 73, supra. 
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It is necessary to interpolate Sections 659 and 660 of the Code 
of Civil Procedure into Rule 3(a) in order to use that Rule. Under 
Section 660, a motion for new trial is denied by operation of law 
60 days after notice of entry of judgment has been served on appel- 
lant, or if no such notice has been served upon him, then 60 days 
after filing of a notice of intention to move for a new trial. More- 
over, under Section 659, the appellant must serve and file his 
notice of intention to move for new trial within 10 days after receiv- 
ing written notice of entry of judgment. If new trial proceedings 
are initiated by appellant after the 10 day deadline, he has ren- 
dered an invalid notice of intention to move for new trial. 


An invalid notice of intention to move for new trial cannot ex- 
tend time for filing of the notice of appeal under Rule 3(a).7* Thus 
if Section 659 is not complied with by appellant, Rule 3(a) is in- 
operative. 

Similarly, where new trials are not permitted in a particular 
type of case, there cannot be a valid notice of intention to move for 
a new trial. Hence, an attempt to move for a new trial in an action 
for confirmation of a stock purchase under Probate Code, Section 
1120, in which new trials are not permitted, is an invalid new trial 
proceeding and does not extend time to appeal.*® The same is true 
of a purported motion for a new trial after a default judgment, 
because a new trial is not permissible in such a case.” 

Regardless of what appellant and his opposing counsel do under 
Sections 659 and 660, appellant must serve and file his notice of 
intention to move for new trial within 60 days after entry of judg- 
ment to comply with Rule 3(a). Once appellant has accomplished 
this, provided he has done it validly under Sections 659 and 660, 
the extension of time under Rule 3(a) has been invoked success- 
fully. 

Where no notice of entry of judgment is served upon appellant, 
he is not hampered by the 10 day requirement of Section 659. He 
may file his notice of intention to move for new trial anytime within 
the 60 day period allowed by Rule 3(a). 

It should be noted under Rule 3(a) that the notice of intention 
to move for a new trial must be served and filed within the 60 day 
period specified. It is not necessary actually to make the motion 


King v. Wilson (1950), 101 Cal. App. 2d 242, 242-245; 225 P. 2d 270. 
Estate of Raahauge (1949), 91 Cal. App. 2d 615, 617; 205 P. 2d 1122. 
Reeves v. Reeves (1949), 34 Cal. 2d 355, 357-359; 209 P. 2d 937. 
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within the 60 day time limit, provided the notice of intention is 
served and filed within that time. 

Another helpful aspect to Rule 3(a) is that such a notice of in- 
tention to move for new trial by any party extends for all parties 
the time in which to file notice of appeal. Thus co-defendants and 
co-plaintiffs are all given an extension of time in which to appeal. 


H. Filing Appeal—Extension of time by motion to vacate 
[Rule 3(b) (1) ] 

Rule 3(b) (1) provides that when a motion to vacate a judgment 
or to vacate a judgment and enter another different judgment is 
made by any party on any ground within 60 days after entry of 
judgment, and the motion is denied or not decided within 120 days 
after entry of judgment, the time in which to file a notice of appeal 
is extended until 30 days after entry of the order denying the 
motion to vacate, or until 150 days after entry of the judgment, 
whichever is less. 

The time elements in this Rule correspond with those in Rule 
3(a) (1). Unlike the situation relating to new trials, no code sec- 
tion or statute fixes a time limit for deciding motions to vacate. 
Hence, the Rule establishes the necessary deadlines. 

Rule 3(b)(1) is applicable to motions made under Section 473 
{relief from judgments taken by mistake, etc.] and Section 663 
[incorrect of erroneous conclusions of law, etc.] of the Code of 
Civil Procedure. The Rule probably is applicable also to motions to 
vacate made outside the scope of the cited code sections.”* 

A notable omission from the Rule is any reference to a “valid” 
motion to vacate. By contrast with Rule 3(a)(1) and the new 
trial provisions therein, it would seem to follow under the expressio 
unius est exclusio alterius rule of statutory construction that an in- 
valid motion to vacate may be effective to extend time in which 
to appeal. 

Under Rule 3(b) (1), the motion to vacate must be made within 
the required 60 day period. Thus although noticed within the time 
limit, if the motion itself is not made until a date beyond the 60 
day period, the motion fails to comply with the Rule.”® Hence, the 
time for filing a notice of appeal cannot be extended.*® However, by 
stipulation of counsel the notice of motion to vacate may serve as 
the motion, itself, and thereby extend the time to appeal.* 


Witkin, New Rules on Appeal, 17 So. Cal. L. Rev. 79, 1. ? aaa 
Estate of Martin (1951), 106 Cal. App. 2d 714; 236 P. 
8°Socol v. King (1949), 34 Cal. 2d 292, 297; 209 P. 2d $77 
31Woods v. Eastridge (1950), 99 Cal. App. 2d 625; 222 P. 2d 296. 








Los ANGELES Bar BULLETIN 


Filing Appeal—Cross appeal from judgment, where mo- 
tion for new trial is granted [Rule 3(a)(2)] or motion to 
vacate is granted [Rule 3(b)(2)] and the order granting 
is appealed 

When a party is successful in obtaining a new trial or in having 
a judgment vacated, his opponent may appeal from the order grant- 
ing such new trial or vacation of judgment. In that event, an 
appellate court determination as to the validity of such order will 
not occur until long after expiration of the 60-day period within 
which the one successful in obtaining a new trial or in having a 
judgment vacated might have appealed from the adverse judg- 
ment. To protect a litigant in such a situation, Rules 3(a) (2) and 
3(b)(2) provide for a simultaneous cross-appeal from the judg- 
ment by the respondent in the appeal from the order granting 
the new trial or vacation of judgment. 

Rule 3(c) provides for the mailing by the clerk of notifications 
of cross appeals in the same manner as set forth in Rule 1(b), 
supra. 

5. Conclusion 


The problems relating to appealable judgments and orders and 
the timely aspect of notices of appeal often are critical factors in an 


appeal. A false step can easily lead the appellant out of court. 


On the other hand, the filing of a timely notice of appeal from 
an appealable judgment or order will lead the appellant across the 
jurisdictional threshhold into the reviewing court. Once the juris- 
dictional elements are satisfied, the appellant finds himself in an 
area in which his errors may be corrected through judicial dis- 
cretion and leniency. In the selection and transmission of the 


8&3 


appellate record,** in the filing of briefs,** and in the hearing and 


determination of an appeal,** the California appellate courts have 
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the power within their discretion to extend deadlines*® and to re- 


lieve from default.*° No such power exists as to the appealability 


of orders or judgments and the timely nature of an appeal. 

If, as with Paul of Tarsus, the appeal has been ‘“‘unto Caesar,” 
and the proceedings have passed through the jurisdictional and 
into the discretionary realm, they have reached the gates of Rome. 


S*Rules 4-12, Rules on Appeal. 
S$Rules 13-18, Rules on Appeal. 
S4Rules 19-29, Rules on Appeal. 
SSRules 43, 45, Rules on Appeal. 
S6Rules 43, 53(b), Rules on Appeal. 





























Your Professional 
GROUP ACCIDENT and SICKNESS 
INSURANCE POLICY 


Approved and Recommended by Your Insurance 
Committee and Board of Trustees 


Provides Maximum Protection at Minimum 
Cost with World-Wide Coverage 





Tt Pays You: 


$200 a Month for Accident $200 a Month for Sickness 


up to 5 years up to 2 years 


$2000 Accidental Death $10,000 Dismemberment 


$7.00 a Day for Hospital — Plus $25.00 for Miscellaneous Expenses 
$5.00 a Day for Graduate Nurse at Home 








All Claims Paid Locally 




















PREMIUMS Age S00 60... 50.0.6 37.85 


LOW SEMI-ANNUAL Through Age 49. ... $32.60 
Age 60 to 65...... 48.35 


Policy Cannot Be Terminated Excep? For 


1. Non-Payment of premium 3. Loss of Membership 
2. Discontinuance of practice 4. Termination of master policy 





FOR FURTHER INFORMATION AND OFFICIAL APPLICATION APPLY TO 


NATIONAL CASUALTY COMPANY OF DETROIT 





George Neale, Manager 


Southern California Agency 




















609 SOUTH GRAND AVENUE « LOS ANGELES 
Telephone MAdison 6-8131 














VARIAN G. GALLAGHER MARCH 1951 
AW LIBXARIAN . 
NIVERSITY OF WASHINGTON 
SEATILE 5, WASHINGTON 





Dangerous Chemicals Code 


6x9 cloth bound book, containing approximately 384 
pages. Includes a 76 page list of over 2,000 Dangerous 
Chemicals, showing their characteristics plus the group or 
sub-group in which each individual chemical is identified by 
this code. This is the most complete list of Dangerous Chemicals 
ever compiled. 

This volume is a Technical Standard—unique in the regu- 
latory field. 


Price $15.00, plus tax 


Published by 
PARKER & COMPANY 


241 East Fourth Street ° Los Angeles, Calif. 








Now 
IN OUR NEW HOME 


Members of the Bench and Bar are cordially invited to 





visit us in our new home at 220 West First Street, oppo- 
site the State Building and adjoining the Los Angeles 
Times. 


The Los Angeles Daily Journal 
220-222-224 West First Street ©@© Phone MUtual 6354 
Established in 1888 
Los Angeles 12, California 

















